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hearing was held in this case on June 8, 2005, in Viera,
Florida, before Fred L. Buckine, designated Admi nistrative Law
Judge of the Division of Adm nistrative Heari ngs.

APPEARANCES

For Petitioner: Carlos Gonez, pro se
1425 Krin Court
Pal m Bay, Florida 32905

For Respondent: Barry A. Postman, Esquire
Col e, Scott & Kissane, P.A
1645 Pal m Beach Lakes Boul evard
Second Fl oor
West Pal m Beach, Florida 33401

and

Jam e B. Col dberg, Esquire
Col e, Scott, and Kissane, P.A
1390 Brickell Avenue, 3rd Fl oor
Mam , Florida 33145



STATEMENT OF THE | SSUES

The two issues raised in this proceeding are: (1) whether
the basis and reason Respondent, Vestcor Conpanies, d/b/a
Madal yn Landi ngs (Vestcor), term nated Petitioner, Carlos
Gonez's (Petitioner), enploynent on June 28, 2002, was in
retaliation for Petitioner's protected conduct during his nornal
course of enploynent; and (2) whether Vestcor commtted unl awf ul
housi ng practice by permtting Vestcor enployees w thout
famlies to reside on its property, Madal yn Landi ng Apartnents,
wi t hout paying rent, while requiring Vestcor enployees wth
famlies to pay rent in violation of Title VII of the Cvil
Ri ghts Act of 1968, as anended, and Chapter 760.23, Florida
Statutes (2002).

PRELI M NARY STATEMENT

On August 30, 2002, Petitioner, Carlos Gonez, filed a dual
housi ng discrimnation conplaint with the Florida Conm ssion on
Human Rel ati ons (FCHR or Conm ssion) and the United States
Depart ment of Housing and Urban Devel opnent alleging a violation
of Title VIl of the Cvil R ghts Act of 1968, as anended, by the
Fai r Housi ng Act of 1988, and Chapter 760.23, Florida Statutes
(2002). In his housing discrimnation conplaint, Petitioner
al |l eged he was di scri m nated agai nst based on his famli al
status and disability. On February 7, 2003, Petitioner anmended

hi s housing discrimnation conplaint adding a retaliation claim



agai nst his enployer. The Commi ssion investigated the conplaint
filed by Petitioner.

On January 7, 2005, the Comm ssion issued a Notice of
Determ nation: No Cause (Notice), and informed Petitioner of his
right to request an admnistrative hearing by filing a Petition
for Relief within 35 days of the date of the Notice and that
failure to request an admnistrative hearing within 35 days of
the date of the Notice would result in a dismssal of the
adm nistrative claimunder Florida Cvil R ghts Act of 1992,
Chapter 760, Florida Statutes (2002), pursuant to Section
760. 11, Florida Statutes (2002). Petitioner tinely filed his
Petition for Relief on February 9, 2005.

This cause was referred on February 15, 2005, to the
Division of Adm nistrative Heari ng for assignnent of an
Adm ni strative Law Judge to conduct all necessary proceedings
required under the law and to submt recomended findings to the
Commi ssi on.

On March 3, 2005, a Notice of Hearing scheduling the fina
hearing for May 4, 2005, was entered. On April 7, 2005, Vestcor
filed its Mdtion for Continuance and by Order of April 24, 2005,
t he continuance was granted rescheduling the final hearing for
June 8, 2005.

At the final hearing, Petitioner testified on his own

behal f and presented the testinony of one wi tness, N |sa Del gado



f/k/la Nilsa Perez, and offered into evidence ten exhibits
(Pet. A through J), one of which (Pet. J, a video tape) was not
accepted into evidence.

Vestcor presented the testinony of three witnesses: Kim
Tayl or, Brain Davies, and Genea C oss, all current and/or forner
enpl oyees of Vestcor. Vestcor offered 23 exhibits (R-1 through
R-23), and all were accepted in evidence.

Bef ore taking sworn testinony, the parties were offered an
opportunity to address all prelimnary matters. Vestcor raised
three issues: First, whether Petitioner had standing to claim
di scrim nation based on famlial status when Petitioner was
never married, but only clainmed to be married under conmon | aw.
Second, whether Petitioner intended to go forward with his claim
for discrimnation based on disability. And third, whether
Petitioner would be permtted to present testinony and evi dence
regarding his claimfor retaliation after he had given sworn
testinmony during his deposition that he did not intend to pursue
his claimfor retaliation.

Wth respect to the common | aw nmarriage i ssue and after
inquiry by the undersigned, it was determ ned Petitioner did not
have standing to base a claimon his famlial status.Y However,
Petitioner argued the famlial status clai mwas based upon

treatment of other enployees who were married and that he should



be able to proceed. |n an abundance of caution, he was afforded
the opportunity to present the famlial status claim

Wth respect to Petitioner's second cl ai m based upon
disability, Petitioner, after inquiry by the undersigned,
acknowl edged he was voluntarily abandoni ng his clai mbased upon
di sability.

Wth respect to Petitioner's claimof retaliation against
Vestcor, after inquiry by the undersigned, it was determ ned that
Vest cor had been put on notice of this claimw th an opportunity
to explore the basis thereof and, therefore, Petitioner could
proceed on that claim This determ nati on was nmade
notw t hstandi ng Petitioner's acknow edged relinqui shnent of this
claimduring his prior deposition by counsel for Vestcor. 1In
this adm nistrative proceeding alleging discrimnation, unduly
strict application of procedural rules that result in a sunmary
deni al of Petitioner's disputed issue of material facts would be
unj ust and i nproper.

No transcript was filed. Vestcor's Proposed Finding of
Facts and Concl usions of Law was filed on June 21, 2005, and
Petitioner's Proposed Findings of Facts and Concl usi ons of Law
was filed on July 27, 2005. Both docunents have been consi dered
in preparation of this Reconmended Order.

Ref erences to chapters and sections are to Florida Statutes

(2002) unl ess ot herw se stat ed.



FI NDI NGS OF FACT

Based upon observation of the deneanor and candor of each
witness while testifying, exhibits offered in support of and in
opposition to the respective position of the parties received in
evi dence, stipulations of the parties, evidentiary rulings made
pursuant to Section 120.57, Florida Statutes (2002), and the
entire record conpiled herein, the follow ng relevant, material,
and substantial facts are determ ned:

1. Petitioner filed charges of housing discrimnation
agai nst Vestcor with the Conm ssion on August 30, 2002.

2. Petitioner alleged that Vestcor discrimnated agai nst
hi m based on his famlial status and his June 28, 2002,
termnation was in retaliation for filing the charge of
di scrimnation. Vestcor denied the allegations and cont ended
that Petitioner's term nation was for cause. Additionally,

Vest cor mmai ntai ned Petitioner relinquished his claimof
retaliation before the final hearing; and under oath during his
deposition, asserted he would not pursue a claimfor retaliation.
Petitioner was permtted to proffer evidence of retaliation
because Vestcor term nated his enpl oynent.

3. The Comm ssion's Notice was issued on January 7, 2005.

4. The parties agree that Petitioner was hired by Vestcor
on June 25, 2001, as a |easing consultant agent for Mdal yn

Landi ng Apartnents | ocated in Palm Bay, Florida. Petitioner's



job responsibilities as a | easing consultant agent included
showi ng the property, |easing the property (apartnent units), and
assisting wwth tenant relations by responding to concerns and
guestions, and preparing and foll ow ng up on mai ntenance orders.
Petitioner had access to keys to all apartnents on site. At the
time of his hire, Petitioner was, as was all of Vestcor
enpl oyees, given a copy of Vestcor's Enpl oyee Handbook. This
handbook is required reading for each enpl oyee for personal
information and famliarity with conpany policies and procedures,
to include the conpany requirenent that each enpl oyee personally
t el ephone and speak wi th his/her supervisor when the enpl oyee,
for whatever reason, could not appear at work as schedul ed, which
is a basis and cause for term nation.

5. The parties agree that Vestcor's handbook, anong ot her
t hi ngs, contains conpany policies regardi ng equal enploynent;
prohi bition agai nst unl awful conduct and appropriate workpl ace
conduct; procedures for handling enpl oyee probl ens and conpl aints
associated with their enploynent; and procedures for reporting
ill ness or absences from work, which include personal
notification to supervisors, and not nessages left on the
answering service. Failure to conply with enploynment reporting
polices may result in progressive disciplinary action.

6. The parties agree that enployee benefits were al so

contained in the handbook. One such enpl oyee benefit, at issue



in this proceeding, is the live-on-site benefit. The live-on-
site benefit first requires eligible enployees to conplete a
90-day orientation period, neet the rental criteria for a tax
credit property, and be a full-tinme enployee. The eligible
enpl oyee nust pay all applicable security deposits and utility
expenses for the live-on-site unit. Rent-free, live-on-site
benefits are available only to enpl oyees who occupy the positions
of (1) site conmunity managers, (2) maintenance supervisors, and
(3) courtesy officers. These individuals received a free
t wo- bedr oom two- bat hroom apartment at the apartnment conplex in
whi ch they work as part of their enploynent conpensati on package.
The rent-free, live-on-site benefit is not available for
Vestcor's | easi ng consul tant agent enpl oyees, such as Petitioner.
7. On or about July 3, 2001, Petitioner entered into a
| ease agreenent with Vestcor to nove into Apartnment No. 202-24
| ocated at Madal yn Landi ng Apartnents. The | ease agreenent ended
on January 31, 2002. The |ease agreenent set forth terns that
Petitioner was to receive a $50.00 nonthly rental concessi on,
whi ch becane effective on Septenber 3, 2001. Although he was
eligible for the 25-percent nonthly rental concession, to have
given Petitioner the full 25 percent of his nonthly rental cost
woul d have over-qualified Petitioner based upon Madal yn Landi ng
Apartnment's tax credit property status. Petitioner and Vestcor

agreed he woul d receive a $50.00 nmonthly rental concession,



t hereby qualifying himas a resident on the property. Petitioner
under stood and accepted the fact that he did not qualify for
rent-free, live-on-site benefits because of his enpl oynent status
as a | easing consultant agent. Petitioner understood and
accepted Vestcor's $50.00 nonthly rental concession because of
his enmpl oynment status as a | easing consultant agent. The rental
concession neant Petitioner's regular nonthly rental would be
reduced by $50. 00 each nont h.

8. On Septenber 1, 2001, Henry Aiver was hired by Vestcor
as a nmai ntenance technician. Mintenance technicians do not
qualify for rent-free, live-on-site benefits. At the tine of his
hire, M. Qiver did not live on site. As with other enployees,
to becone eligible for the standard 25-percent nonthly rental
concessi on benefits, M. Odiver was required to conplete a 90-day
orientation period, neet the rental criteria for a tax credit
property, be a full-tinme enployee, and pay all applicable
security deposits and utility expenses for the unit.

9. On Novenber 13, 2001, M chael CGomez, the brother of
Petitioner (M. Gonez), comrenced his enploynent with Vestcor as
a groundskeeper. G oundskeepers did not neet the qualifications
for rent-free, live-on-site benefits. At the time of his hire,
M. Gonez did not live on site. As with other enployees, to
beconme eligible for the standard 25-percent nonthly rental

concessi on benefits, M. Gonez was required to conplete a 90-day



orientation period, nmeet the rental criteria for a tax credit
property, be a full-tinme enployee, and pay all applicable
security deposits and utility expenses for the unit.

10. On Novenber 21, 2001, 81 days after his hire,

M. diver commenced his | ease application process to reside in
Apartment No. 203-44 at Madal yn Landi ng Apartnents. M. diver's
| easi ng consul tant agent was Petitioner in this cause. Like

ot her eligible Vestcor enpl oyees and as a part of the | ease
application process, M. diver conpleted all required paperwork,
whi ch included, but not Iimted to, conpleting a credit check,
enpl oyment verification, and incone test to ensure that he was
qualified to reside at Madal yn Landi ng Apartnents.

11. Fifteen days later, on Novenber 28, 2001, M. Gonez
commenced his | ease application process to reside in Apartnment
No. 206-24 at Madal yn Landi ng Apartnents. As part of the |easing
process, M. CGonmez, as other eligible Vestcor enpl oyees who
intend to reside on Vestcor property, conpleted all necessary
paperwork including, but not imted to, a credit check and
enpl oynent verification and incone test to ensure he was
qualified to reside at Madal yn Landi ng Apartnents. Included in
t he paperwork was a list of rental criteria requiring M. CGomez
to execute a | ease agreenent to obligate hinself to pay the
required rent paynent, consent to a credit check, pay an

application fee and required security deposit, and agree not to
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t ake possession of an apartnent until all supporting paperwork
was conpl eted and approved. M. CGonez's |easing consultant was
Petitioner.

12. On Decenber 28, 2001, Petitioner signed a Notice to
Vacate Apartnent No. 206-24, effective February 1, 2002. The
Notice to Vacate was placed in Vestcor's office files.
Petitioner's reasons for vacating his apartnent stated he "needed
a yard, garage, nore space, a big famly room and sone privacy."

13. Thirty-four days later, February 1, 2002, M. Gonez
nmoved i nto Apartnment No. 206-24 at Mdal yn Landi ng Apartnents
wi t hout the approval or know edge of Vestcor nanagenent.

14. On January 9, 2002, a "Corrective Action Notice" was
placed in Petitioner's enployee file by his supervisor, Cenea
Closs. The notice cited two violations of Vestcor's policies and
procedures. Specifically, his supervisor noted Petitioner did
not collect adm nistration fees fromtwo unidentified rental
units, and he had taken an unidentified resident's rental check
home with him rather than directly to the office as required by
policy. As a direct result of those policy violations, Ms. Coss
pl aced Petitioner on 180 days' probation and instructed himto
re-read all Vestcor enployees' handbook and manuals. Petitioner
acknow edged receiving and understanding the warning. At the
time she took the above action against Petitioner, there is no

evi dence that Ms. C oss had know edge of Petitioner's past or
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present efforts to gather statenents and other information from
M. CGonmez and/or M. Oiver in anticipation and preparation for
hi s subsequent filing of clains of discrimnation against

Vest cor.

15. Also, on January 9, 2002, Petitioner was notified that
his brother, M. Gonez, did not qualify to reside at Madal yn
Landi ng Apartnents because of insufficient credit. Further,
Petitioner was advised that should M. CGomez wi sh to continue
with the application process, he would need a co-signer on his
| ease agreenent or pay an additional security deposit. M. CGonez
produced an unidentified co-signer, who also conpleted a | ease
application. On January 30, 2002, the |ease application
submtted by M. CGonmez's co-signor was deni ed.

16. As a result of the denial of M. Gomez's co-signor

| ease application, Vestcor did not approve M. Gonez's |ease
application. Wen he was nade aware that his co-signor's
application was deni ed and of managenent's request for himto pay
an additional security deposit, as was previously agreed,
M. CGonmez refused to pay the additional security deposit. As a
direct result of his refusal, his | ease application was never
approved, and he was not authorized by Vestcor to nove into any
Madal yn Landing's rental apartnment units.

17. At some unspecified tinme thereafter, Vestcor's

managenent becane aware that M. Gonez had noved into Apart nent
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No. 206-24, even though he was never approved or authorized to
nove into an on site apartnent. Vestcor's managenent ordered
M. Gonez to renove his bel ongings from Apartnment No. 206- 24.
Subsequent to the renoval order, M. Gonez noved his bel ongi ngs
from Apartnment No. 206-24 into Apartnent No. 103-20. M. Gonez's
nove into Apartment No. 103-20, as was his nove into Apartnent
No. 206-04, was w thout approval and/or authorization from
Vest cor's managenent. Upon |earning that his bel ongi ng had been
pl aced in Apartnent No. 103-20, M. CGonez was again instructed by
managenent to renove his belongings. After he failed and refused
to nmove his bel ongings from Apartnent No. 103-20, Vestcor's
managenment entered the apartnment and gathered and di scar ded
M. CGonez's belongings. As a |leasing contract agent, Petitioner
had access to keys to all vacant apartnments. Hi s brother,
M. CGonez, who was a groundskeeper, did not have access to keys
to any apartnent, save the one he occupied. Any apartnent
occupied by Ms. Gonez after his Notice to Vacate Apartnent
No. 103-20 was w thout the know edge or approval of Vestcor and
in violation of Vestcor's policies and procedures. Therefore,
any period of apartnent occupancy by M. Gonez was not
di scrim natory against Petitioner (rent-free and/or reduced
rent), but was a direct violation of Vestcor's policies.

18. On February 10, 2002, M. diver signed a one-year

| ease agreenent with Vestcor. M. diver's |ease agreenent
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reflected a 25-percent enployee rental concession. Throughout

M. diver's occupancy of Apartnent No. 203-64 and pursuant to
his | ease agreenent duration, M. diver's rental history
reflected his nonthly paynment of $413.00. There is no evidence
that M. Qiver lived on site wthout paying rent or that Vestcor
aut horized or permtted M. diver to live on site w thout paying
rent, as alleged by Petitioner.

19. On June 2, 2002, Ms. Closs conpleted Petitioner's
annual performance appraisal report. Performance ratings range
froma one -- bel ow expectations, to a four -- exceeds
expectations. Petitioner received ratings in the categories
apprai sed as follows: Leasing skills -- 4; Adm nistrative
skills -- 2, wwth comments of inprovenent needed in paperwork,
conput er updating, and policy adherence; Marketing skills -- 4,
with comments that Petitioner had a flair for finding the right
mar ket s; Comunity awareness -- 3, with no coment;

Professionalism-- 2, wth comments of inprovenment needed in

paperwork reporting; Dependability -- 2, with conments of

i mprovenent needed in attendance; Interpersonal skills -- 3, with
no comments; Judgnent/Decision-making -- 3, with no comments;
Quality of Work -- 2, with corments that work | acked accuracy;
Initiative -- 4, with no comment; Custoner service -- 3, with no
comments; Teamwork -- 2, with coments of inprovenent needed in
the area of resident confidence; Conpany loyalty -- 2, with

14



comment s of inprovenent needed in adherence to conpany policy and
procedures; and Training and devel opnent -- 3, with no comments.
Petitioner's Overall rating was 2.5, with comments that there was
"room for inprovenent."

20. On June 27, 2002, while on 180 days' probation that
began on January 9, 2002, Petitioner failed to report to work and
failed to report his absence to his supervisor, Ms. Closs, by a
person-to-person tel ephone call. This conduct constituted a
violation of Vestcor's policy requiring all its enployees to
personal |y contact their supervisor when | ate and/or absent from
wor k and prohibited | eaving nessages on the community answering
servi ce machi ne.

21. On June 28, 2002, Petitioner reported to work.

Ms. Cl oss, his supervisor, inforned Petitioner of his term nation
of enployment with Vestcor for failure to report to work (i.e.

j ob abandonnent) and for probation violation, as he had been
warned on January 9, 2002, what woul d happen should a policy
violation re-occur. It was after his June 28, 2002, term nation
that Petitioner began his personal investigation and gathering of
information (i.e., interviews and statenments from ot her Vestcor
enpl oyees) in preparation to file this conplaint.

22. Considering the findings favorable to Petitioner, he

failed to establish a prinma facie case of retaliation by Vestcor,

when they term nated his enpl oynent on June 28, 2002.
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23. Considering the findings of record favorable to

Petitioner, he failed to establish a prima facie case of housing

and/ or rental adjustnent discrimnation by Vestcor, based upon
famlial status of hinself or any other enployer.

24. Petitioner failed to prove Vestcor know ngly and/ or
intentionally permtted, approved, or allowed either M. Gonez or
M. Oiver to live on site without a conpleted and approved
application followed by appropriate rent adjustnents according to
their enploynment status and keeping within the tax credit
requirenent, while requiring Vestcor enployees with famlies (or
different enploynent status) to pay a different nonthly rent in
violation of Title VII| of the Cvil R ghts Act of 1968.

25. Petitioner failed to prove his term nation on June 28,
2002, was in retaliation for his actions and conduct other than
his personal violation, while on probation, of Vestcor's policies
and procedures.

CONCLUSI ONS OF LAW

26. The Division of Admnistrative Hearings has
jurisdiction over the parties to and the subject matter of this
proceedi ng pursuant to Section 120.569 and Subsections 120.57(1)
and 760.11(7), Florida Statutes (2004).

27. Just as the Fair Housing Act of 1988, 42 U S.C. Section
3604(b), makes it unlawful to discrimnate agai nst any person in

terms, conditions, or privileges of sale, rental of a dwelling,
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or in the provision of services of facilities in connection
therewi th because of race, color, religion, sex, famlial status,
or national origin, so does Subsection 760.23(2), Florida
Statutes (2002).

28. Statutory construction in Florida recognizes that if a
state law is patterned after a federal |aw on the sanme subject,
the Florida law w Il be accorded the same construction as in the
federal courts to the extent the construction is harnonious with

the spirit of the Florida legislation. O Loughlin v. Pinchback

579 So. 2d 788, 790 (Fla. 1st DCA 1991), citing Kidd v. City of

Jacksonville, 97 Fla. 297, 120 So. 556 (1929); Massie v.

Uni versity of Florida, 570 So. 2d 963 (Fla. 1st DCA 1990);

Hol |l and v. Courtesy Corp., 563 So. 2d 787 (Fla. 1st DCA 1990).

29. To establish a prima facie case of discrinnation based

on famlial status, Petitioner nust establish, by a preponderance
of the evidence, each of the following: (1) he is a parent
domciled with an individual who has not attained the age of 18
years; (2) he was qualified to receive rent-free benefits; and
(3) despite his qualification, he was denied free rent because of

his fam|lial status. See Martin v. Pal mBeach Atl antic

Associ ation, 696 So. 2d 919 (Fla. 4th DCA 1997).

30. There is no credible evidence of record that Petitioner
was qualified to receive free rent, that he was a parent

domciled with an individual not yet 18 years of age, or that he
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was qualified to receive free rent. |Indeed, the evidence is to
the contrary. Petitioner, because of his enploynent position,
was entitled, after the appropriate period of 180 days, to a
standard reduction in his rent. Petitioner was not enployed in
the position of a property manager, mai ntenance supervisor, or a
courtesy officer, all of whomrent-free entitlenent was a part of
their respective conpensation package. Petitioner know ngly
agreed to a $50.00 nonthly rental deduction that he mght qualify
to live on Vestcor's tax credit property.

31. As a leasing consultant and |i ke other enpl oyees,
Petitioner was entitled to a 25-percent nonthly rental
concession. To have given himnore woul d have over-qualified
Petitioner and prevented his living on site at Mdal yn Landi ng
Apart nent s.

32. To establish a prima facie case of retaliation under

Title VII, Petitioner nust establish by a preponderance of the
evi dence that he: (1) was engaged in a statutorily-protected
activity; (2) suffered adverse enploynent action; and (3) the
adverse enpl oynent action was causally related to the protected

activity. See Coutu v. Martin County Board of Conm ssioners,

47 F.3d 1068, 1074 (11th Cr. 1995).
33. An enployee is protected fromdiscrimnation if (1) he
has opposed any practice made an unlawful practice by this sub-

chapter (opposition clause), or (2) he has nmade a charge,
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testified, assisted, or participated in any manner in an
i nvestigation, proceeding, or hearing under this subchapter
(participation clause). 42 U S. C. 8 2000e-(3)a.

34. Petitioner nust establish that he was engaged in a
statutorily-protected activity and nust show that while doing so,
he possessed a good faith reasonabl e belief that Vestcor was

engaged i n unl awful enploynent practice. See Little v. United

Tech., Carrier Transicold Div., 103 F. 3d 956, 960 (11th Cir.

1997), citing Rollins v. State of Fla. Dept. of Law Enforcenent,

868 F.2d 397 (11th Cr. 1989).

35. In this proceeding, Petitioner was not qualified to
receive a rent-free unit in Vestcor's apartnent conplex.
Petitioner's ineligibility resulted fromhis enpl oynent position
(i.e., leasing consultant) and not any other activity in which he
engaged.

36. In this proceeding, Petitioner was qualified to receive
a 25-percent nonthly rental concession; however, such a
concessi on woul d have renoved himfromthe tax credit status. It
was by Petitioner's agreenment with his enpl oyer that he exchanged
his 25-percent nonthly rental concession to a flat $50.00 nonthly
rental reduction.

37. Petitioner proffered no evidence that Vestcor, at any
time pertinent to these proceedi ngs, know ngly engaged in

unl awf ul enpl oynent practice with M. Gonez, M. Qiver, or any
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ot her enpl oyee either in their respective enploynent or the terns
and conditions of their housing rental rate and accommobdati ons.

38. Petitioner proffered no evidence that Vestcor, at any
time pertinent to these proceedi ngs, know ngly engaged in
unl awf ul di scrim nation and/or unlawful enploynent practice in
the treatnment of its married enployees that was different from
the treatnment he received during his enpl oynent.

39. On June 27, 2002, while on 180 days' probation that
began on January 9, 2002, Petitioner failed to report to work and
failed to report his absence to his supervisor, M. C oss.
Petitioner's termnation on June 28, 2002, was for cause, after
war ni ng.

40. Assum ng arguendo that Petitioner erroneously believed
t hat Vestcor provided rent-free apartnents to Messrs. diver and
Gonez and that Petitioner set about gathering statenents from
themregarding their apartnent rental agreenents with Vestcor for
future use in litigation, Petitioner failed to produce evidence
that Vestcor was actually aware that Petitioner was gathering
statenents at the tine Vestcor term nated his enpl oynent on
June 28, 2002. Put differently, Petitioner failed to produce
evidence to satisfy the "causal link," that his term nation was
taken in retaliation for his prior conduct (i.e., engaged in a
statutorily-protected activity) of securing information to be

used in future litigation. See Goldsmth v. Cty of Atnore, 996

20



F.2d 1155, 1163 (11th Cr. 1993). Petitioner has not established

the third prong for establishing a prinma facie case for

retaliation.

41. Petitioner produced no credi ble evidence of record that
Vestcor's legitimate non-discrimnatory reason for his
term nation, hereinabove found, is pretext.

RECOMIVENDATI ON

Based on the foregoing, Findings of Fact and Concl usi ons of
Law, it is

RECOMVENDED t he Fl ori da Comm ssion on Human Rights enter a
final order dismssing the Petition for Relief alleging
discrimnation filed by Petitioner, Carlos Gonez.

DONE AND ENTERED this 29th day of August, 2005, in

Tal | ahassee, Leon County, Florida.

FRED L. BUCKI NE

Adm ni strative Law Judge

D vision of Adm nistrative Hearings
The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state. fl.us

Filed with the Cerk of the

Di vision of Adm nistrative Hearings
this 29th day of August, 2005.
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ENDNOTE

1" Chapter 741.211, Florida Statutes (2002), provides that "[n]o
common | aw marriage entered into after January 1, 1998, shall be
val id, except that nothing contained in this section shal

affect any marriage which, though otherw se defective, was
entered into by the party asserting such marriage in good faith
and in substantial conpliance with this chapter."” See Gonzal es-
Jinmenez de Ruiz v. U S., 378 F.3d 1229 (11th G r. 2004).

COPI ES FURNI SHED.

Deni se Crawford, Agency Cerk

Fl ori da Comm ssi on on Human Rel ati ons
2009 Apal achee Par kway, Suite 100

Tal | ahassee, Florida 32301

Carl os Gonez
1425 Krin Court
Pal m Bay, Florida 32901

Barry A. Postman, Esquire

Col e, Scott & Kissane, P.A

1645 Pal m Beach Lakes Boul evard,
Second Fl oor

West Pal m Beach, Florida 33401

Jam e B. CGol dberg, Esquire
Col e, Scott, and Kissane, P.A.
1390 Brickell Avenue, 3rd Floor
Mam , Florida 33145

Ceci | Howard, General Counsel

Fl ori da Conm ssion on Hunan Rel ati ons
2009 Apal achee Par kway, Suite 100

Tal | ahassee, Florida 32301

NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Reconmended Order. Any exceptions
to this Recormmended Order should be filed with the agency that
will issue the final order in this case.
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